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QUESTIONS PRESENTED. 

The question is whether the plaintiff at the time of his 
separation from the Veterans Administration was holding 
a position from which he could not be separated unless Sec¬ 
tion 14 of the Veterans Preference Act of 1944 and Section 
6 of the Act of August 24, 1912, were complied with. 

The question is whether the Civil Service Commission 
properly ordered the separation of the plaintiff from the 
United States Government service based on incriminating 
information received from an unidentified party. 
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No. 11144. 


GEORGE B. KIRKPATRICK, Appellant , 

v. 

CARL R. GRAY, ET AL., Appellees. 


I 

I 

Appeal from the United States District Court for the ! 
District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

The jurisdiction of this Court is invoked under revised 
Title 28 of the United States Code, Section 1291, to revieW 
the action of the District Court in this proceeding. The 
Court below granted plaintiff’s motion for summary judg¬ 
ment and entered a final order, from which this appeal i^ 
taken. 



2 


STATEMENT OF THE CASE. 

This is a civil action brought in the United States District 
Court for the District of Columbia for declaratory judg¬ 
ment and for an order directing Plaintiff’s reinstatement 
in Government employ. The Defendants are the members 
of the Civil Service Commission and Carl R. Gray, the ad¬ 
ministrator of veterans affairs. Answer to the complaint 
was made by the Defendants and both Plaintiff and Defend¬ 
ants made Motions for Summary Judgments and attached 
to their Motions affidavits and exhibits. The District Court 
granted the Motion of the Defendants. 

On December 12, 1948, the Plaintiff was transferred and 
re-assigned from his employment in the Philadelphia office 
of the Veterans Administration to the Washington office. 
The records show that this was a permanent employment. 
(Defendants’ Exhibit 2, App. 22). While so employed the 
Plaintiff, on February 16,1949, was notified by the Veterans 
Administration that they had been instructed to separate 
him from the service because he had falsified his applica¬ 
tions for employment and that, consequently, he would be 
separated from the Veterans Administration at the close of 
business on February 21, 1949. (Defendants’ Exhibit 5, 
App. 3 and 4). The Plaintiff was separated at the close of 
business on February 21, 1949. The Plaintiff requested a 
hearing in accordance with the last paragraph of the letter 
of February 16, 1949, with the Regional Director, Fourth 
United States Civil Service Region. In that hearing the 
Plaintiff produced a letter from the Anacostia Finance Cor¬ 
poration which stated that the Plaintiff had worked soberly 
and industriously during his period of employment and that 
he now wished to engage in war work. (See App. 11). The 
hearing was held on March 17, 1949, and on April 5, 1949, 
the Plaintiff was advised by letter that the former decision 
of ineligibility had been affirmed (App. 4 and 5). On April 
11,1949, the Plaintiff appealed to the Civil Service Commis¬ 
sion pointing out that the letter of April 5, 1949, from the 
Fourth United States Civil Service Region did not rule on 
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his separation dismissal about which he had requested a 
hearing. A hearing was held before the United States Civil 
Service Commission on May 26, 1949, and on August 1, 
1949, the Commission again affirmed the action in barring 
the Plaintiff from civil service examinations. (App. 8^. 
On August 10 the Plaintiff again requested the Civil Service 
Commission to rule on the termination of the service of the 
Plaintiff from the Veterans Administration and on October 
5, 1949, the Chairman of the United States Civil Service 
Commission replied to the aforementioned letter statinjg 
again that the basis for his de-barment was the finding th4t 
he had made false statements in his application for appoint¬ 
ment. (App. 9). 

Although the Plaintiff has requested that the Defendants 
name the person who stated that he was discharged from 
the Anacostia Finance Corporation the Defendants refuse^! 
to disclose the name. 

I 

It is admitted by the Plaintiff and the Defendants thajt 
the Plaintiff is a disabled veteran having a veterans prefL 
erence of ten points and, as such veteran, he is entitled td> 
the protection of the Veterans Preference Act of 1944. 

POINTS RAISED ON APPEAL. 

I 

1. Whether the District Court erred in granting the Del 
fendants’ Motion for a Summary Judgment. 

2. Whether the Court erred in ruling that the Plaintiff 
was not entitled to the benefits of the Veterans Preference 
Act of 1944. (5 U.S.C. 863). 

3. Whether the Court erred in ruling that the Plaintiff 
was not entitled to the benefits of Section 6 of the Act of] 
August 24,1912. (37 Stat. 555 (1912) 5 U.S.C.A., Sec. 652). 

4. Whether the Court erred in ruling that the refusal of 
the Defendants to inform the Plaintiff of the person making 
the derogatory statement about him was not a violation of 
due process of law. 
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SUMMARY OF ARGUMENT. 

The Veterans Preference Act of 1944 is legislation passed 
by Congress for the benefit of the Plaintiff and Section 14 
of the aforementioned Act gives him a statutory right to 
the position he held at the time of his dismissal. Since the 
Plaintiff was also in the classified service of the United 
States, Section 6 of the Act of August 24, 1912, had to be 
complied with. Since the Plaintiff had obtained a statutory 
right to the position, he was entitled to protection of the 
Fifth Am endment. 


ARGUMENT. 

The Plaintiff’s appointment was permanent and he had 
completed his probationary period. In the case of Bailey 
v. Richardson, 182 F. (2d) 46, this Court held that since 
Bailey had been separated from the service for some months 
she was not in “the classified service” during that period. 
This Plaintiff was in the classified service of the United 
States and was entitled to advance notice of his separation 
to the extent that he would have the opportunity to be 
heard before a decision separating him was reached. See 
Elchigeboff v. United States, 106 C. Cls. 541. In the case 
of Borak v. Biddle, 78 App. D. C. 374, it was held that the 
Civil Service Commission could not extend the probation¬ 
ary period of the employee because a certificate of satisfac¬ 
tory service had not been filed at the end of the employee’s 
probationary period. In the case of Wittner v. United 
States, 110 Court of Claims 231, the Court expressly stated 
that the procedure set forth in the Veterans Preference 
Act was mandatory. The Act states “no permanent or in¬ 
definite preference eligible who has completed a probation¬ 
ary or trial period.” An Act of Congress is as plain as the 
words that it uses. Congress provides that where a dis¬ 
abled veteran, such as the Plaintiff, served as a permanent 
employee and completed either a probationary or trial pe¬ 
riod he was entitled to the benefits of the Act. Regulations 
of the Civil Service Commission to the effect that the Vet- 



erans Preference Act does not apply to certain appeals from 
decisions of the Commission cannot affect any statutory 
right given to a civil service employee by the Veterans Pref¬ 
erence Act of 1944. Section 14 of that Act does not exclude 
an employee (veteran) from appealing from a decision of 
the Commission where his statutory right has been denied. 

Lovett v. United States, 328 U. S. 303, and Bailey jv. 
Richardson, 182 F. (2d) 46, clearly hold that the order 
of Kirkpatrick’s removal violated the Sixth Amend¬ 
ment of the Constitution of the United States in tl^at 
it was permanent proscription from Government serv¬ 
ice. In the Lovett case the Court held that an ^ct 
forcing the employing agency to discharge employees 
and to bar their being hired by other Government agencies 
was unconstitutional since it was “punishment” that chn 
be inflicted lawfully only upon compliance with the Sixth 
Amendment. The Court restricted the term “punishment” 
as involving employment. Now in the case before the Coutt 
the Plaintiff’s separation on suitability amounts to a per¬ 
manent proscription because, as the Government states, it 
refers back to the date of his original appointment. Tiie 
Civil Service Commission cannot legally do what Congress 
cannot lawfully do. Since the passage of the Veterahs 
Preference Act a disabled veteran, like the Plaintiff in this 
case, has obtained a property right in his position by stat¬ 
ute in that once he enters into the service he has certain 
statutory rights set forth in an Act of Congress. No longer 
is his removal at the will of the appointing authority and, 
therefore, he cannot be deprived of this property right with¬ 
out due process of law. The failure to inform the plaintilff 
of the identity of the person who gave the Commission 
derogatory information about the Plaintiff was a denial df 
due process of law. 
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CONCLUSION. 

It is respectfully submitted that in view of the' foregoing 
the Plaintiff’s separation was unlawful and in violation of 
Acts of Congress. Therefore, the lower Court’s granting 
of the Defendants’ Motion for a Summary Judgment was 
in error. 

Respectfully submitted, 

Francis P. Noonan, 
Attorney for Appellant. 
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1 Filed Nov 25 1949 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 5027-49 

George Bowen Kirkpatrick, 3810 Oglethorpe Street, 
Hyattsville, Maryland, Plaintiff , 


v. 

Carl R. Gray, Administrator of Veterans Affairs, 

and 

Harry B. Mitchell, as President of the Civil Service 

Commission, 

and 

Frances Perkins, in her capacity as a member of the Civil 

Service Commission, 

and 

James M. Mitchell, in his capacity as a member of the 
Civil Service Commission, 

Defendants. 

Complaint for Declaratory Judgment and Mandatory Relief. 

1. The amount in controversy in this case exceeds 
$3,000.00 and jurisdiction is granted to this Court by Sec¬ 
tion 301, Title 11, District of Columbia Code and 28 U. S. 
Code, Section 400. 

2. Plaintiff is a citizen of the United States and a resi¬ 
dent of the State of Maryland. Plaintiff is an honorably 
discharged veteran of World War II and entitled to all of 
the benefits of the Veterans Preference Act of 1944. On 
February 16, 1949 while regularly employed as a legal ex¬ 
aminer, CAF-7 with the Veterans Administration, Loan 
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Guarantee Division, the plaintiff received the following 
letter: | 

“Veterans Administration 

Washington 25, D. C. j 

February 16, 1949 j 
In reply refer to: 5HC 

Registered Mail 
Mr. George B. Kirkpatrick, 

3810 Oglethorpe Street, 

Hyattsville, Maryland. 

Dear Mr. Kirkpatrick: 

In a letter dated February 9, 1949 from the Regional Di¬ 
rector, Fourth United States Civil Service Region, 
2 this agency has been instructed to separate you 
from the service because you falsified your applica¬ 
tions for employment. In your applications executed 
March 14, 1946, January 27, 1948, and November 20, 1948^ 
which you filed with the Veterans Administration, you dej 
nied that you had ever been discharged or forced to resigij 
for misconduct or unsatisfactory service. In your appli^ 
cation dated November 16, 1948, filed with the Department} 
of the Navy, you again denied that you had ever been dis-j 
charged for cause. 

“Investigation has revealed that you were discharged by 
a private corporation for embezzlement. Therefore, all of 
the above applications are fraudulent in this respect. You' 
were given an opportunity on January 17, 1949, to refute 
this evidence and at that time you admitted your embez¬ 
zlement. 

“In view of these facts, the Civil Service Commission has 
rated you ineligible on suitability, barred you for one year 
from competing in Civil Service examinations, and in¬ 
structed this agency to separate you from the service. 

“Consequently, you will be separated from the Veterans 
Administration at the close of business February 21, 1949. 
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“If you have additional facts which you believe warrant 
further consideration, you should notify the Regional Di¬ 
rector, Fourth United States Civil Service Region before 
March 11,1949.” 

“Very truly yours, 

/s/ Denton H. Reed, 
Department Personnel Officer ” 

3. Defendant Carl R. Gray is duly appointed and quali¬ 
fied and acting as Administrator of Veterans Affairs in the 
Veterans Administration. The defendants, Harry B. 
Mitchell, Frances Perkins and James M. Mitchell are duly 
appointed and qualified members of the Civil Service Com¬ 
mission. 

4. The plaintiff, by letter, requested a hearing before the 
Regional Director, Fourth United States Civil Service Re¬ 
gion on the above action. On April 5, 1949 the Fourth 
United States Civil Service Region forwarded the following 
letter to the plaintiff. 

“United States Civil Service Commission 
Fourth United States Civil Service Region 
Office of the Director, Washington 25, D. C. 

April 5,1949 

“Mr. George B. Kirkpatrick, 

5405 Whitby Avenue, 

Philadelphia, Pennsylvania. 

“Dear Sir: 

“Reference is made to the hearing accorded you in the 
Acting Regional Directors* Office on March 17,1949, 
3 requesting reconsideration of the action taken by 
this office of the ineligible rating for the position of 
Accountant, Bureau of Aeronautics, Navy Department, 
Washington, D. C. 

“After careful consideration of the testimony presented 
at the hearing, it appears that no new evidence was intro¬ 
duced which would warrant or justify reversal of our for- 
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mer decision- Therefore, after a careful review of yoi(r 
entire file, our former decision of ineligibility has beep 
affirmed. 

i 

“Any further action you may wish to take in connection 
with this decision should be addressed to the Board of Ap¬ 
peals and Review, U- S. Civil Service Commission, Wash¬ 
ington, D. C-, within ten days after receipt of this letter.’j* 

I 

“Very truly yours, ' 

/s/ T. D. Dunn 
Acting Regional Director” 

I 

The plaintiff protested the above letter stating that it did 
not rule on his separation dismissal about which he had 
requested a hearing. On April 11, 1949 the plaintiff re¬ 
quested a hearing by the U. S. Civil Service Commission id 
accordance with his original letter mentioned in paragraph! 
four (4). | 

“Noonan and Bloomgren 
1417 K Street, N.W., 

Washington 5, D. C. j 

April 11, 1949. j 

“Mr. John F. Edwards, Chairman 

Board of Appeals and Review. j 

U. S. Civil Service Commission 
Washington, D. C. 

Re: George B. Kirkpatrick 
“Dear Mr. Edwards: 

“On Friday, April 8th, the enclosed letter was received 
by Mr. George B. Kirkpatrick whom this office is represent- ! 
ing. You will note that this letter refers to the hearing held | 
on March 17, 1949, “requesting reconsideration of the ac¬ 
tion taken by this office of the ineligible rating for the posi¬ 
tion of Accountant, Bureau of Aeronautics, Navy Depart- j 
ment, Washington, D. C.” 
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“Mr. Kirkpatrick requested a hearing in connection with 
the enclosed letter from Denton H. Reed, which letter sepa¬ 
rated Mr. Kirkpatrick from the service. Further, this last 
mentioned letter was based on Mr. E. S. Burrows letter of 
February 9, 1949, a copy of which is also enclosed. You 
will note in the second paragraph of this letter, it is stated 
that all applications submitted to the Veterans Administra¬ 
tion by Mr. Kirkpatrick are fraudulent in this respect. At 
a previous hearing held before Mr. T. D. Dunn, the en¬ 
closed photostat was placed in evidence, and this paper 
shows a letter of recommendation from the Anacostia Fi¬ 
nance Corporation. 

“Mr. Kirkpatrick requests a hearing in connection with 
the decision before the Board of Appeals and Review, 
United States Civil Service Commission, Washing- 
4 ton, D. C. Since Mr. Kirkpatrick is now unemployed, 
an early hearing will be deeply appreciated by him. 
You will note his correct address is 3810 Oglethorpe Street, 
Hyattsville, Maryland. 

“Please acknowledge receipt of this letter. 

“Very truly yours, 

Noonan & Bloomgren 
/s/ Francis P. Noonan” 

The plaintiff pointed out that he desired a hearing on the 
reasons for his dismissal and separation from the service. 
On April 15, 1949 the Civil Service Commission acknowl¬ 
edged Mr. Kirkpatrick’s request for a hearing as shown by 
the following letter of April 15, 1949. 
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“United States Civil Service Commission 

Washington 25, D. C. j 

April 15,1949 

“Mr. Francis P. Noonan, 

Law Offices j 

Noonan and Bloomgren i 

1417 K Street, N.W., Suite 302 
Washington 5, D. C. 

I 

“Dear Mr. Noonan: \ 

“I am in receipt of your letter of April 11,1949, with in¬ 
closure, in the interest of your client, Mr. George B. Kirk¬ 
patrick, who is appealing the action of our Fourth Civil 
Service Region in rating his application for Accountant in¬ 
eligible, barring him for a period of one year from compje- 
tition in civil service examinations, and requesting the Vet¬ 
erans Administration to terminate his services. Receipt is 
also acknowledged of your letter of the same date ad¬ 
dressed to our Board of Appeals and Review requesting ja 
hearing in connection with Mr. Kirkpatrick’s appeal. 

“Our Board of Appeals and Review has requested our 
Fourth Regional Office to forward Mr. Kirkpatrick’s entire 
file to the Central Office for review. As soon as these 
papers are received, arrangements will be made for schedj- 
uling a hearing as requested. After the hearing has been 
held, careful consideration will be given to all the facts in 
the case and I shall be glad to advise you regarding the de-i 
cision reached on this appeal.” 

“Sincerely yours, 

/s/ Harry B. Mitchell, 
President” 
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5. On August 1, 1949 the following letter was received 
from the Civil Service Commission: 

5 “United States Civil Service Commission 

Washington 25, D. C. 

August 1,1949. 

“Mr. Francis P. Noonan 
Attorney at Law 
1417 K Street, NW, Suite 302 
Washington, D. C. 

“Dear Mr. Noonan: 

“I am referring again to your interest in behalf of Mr. 
George B. Kirkpatrick who filed an appeal from the action 
taken by the Commission’s Fourth Regional Office in bar¬ 
ring him from Civil Service examinations for one year 
from February 9, 1949 because of misrepresentations con¬ 
cerning the reason for his separation from a previous em¬ 
ployment and the circumstances surrounding such sepa¬ 
ration. 

“Careful consideration has been given to Mr. Kirkpat¬ 
rick’s entire record, including the representations made at 
the hearing held before our Board of Appeals and Review 
on May 26, 1949. However, in view of the information re¬ 
ceived concerning his transactions and conduct at the time 
of his separation from the Anacostia Finance Corporation 
and his failure to give an accurate account of this separa¬ 
tion in his Civil Service papers the Commission is of the 
opinion that the action taken in barring him from Civil 
Service examinations for a period of one year from Febru¬ 
ary 9, 1949 was correct and such action has been affirmed. 

“By direction of the Commission:” 

“Sincerely yours, 

/s/ Harry B. Mitchell 
President” 

It is to be noted that the Civil Service Commission failed 
to rule on reasons for the separation of the plaintiff from 
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the Veterans Administration. This was pointed out to the 
Commission by letter of August 10,1949, in which the Civil 
Service Commission was requested again to decide why 
they had terminated the services of Mr. Kirkpatrick at the 
Veterans Administration. It was specifically pointed out 
to the Civil Service Commission that it was the contention 
of Mr. Kirkpatrick that he never intentionally falsified any 
statements in his applications to the Civil Service Commis¬ 
sion. On October 5, 1949 the following letter was received 
from the Civil Service Commission: 

6 “United States Civil Service Commission 

Washington 25, D. C. 

October 5, 1949. 

“Mr. Francis P. Noonan 
Attorney at Law 
1417 K Street, NW 

Washington, D. C. 1 

i 

“Dear Mr. Noonan: 

“I am referring to your letter of September 21,1949 and 
previous correspondence requesting further information in 
regard to the finding of ineligibility for Government Em¬ 
ployment in the case of Mr. George B. Kirkpatrick. 

“The Commission affirmed the decision of the Fourth Re¬ 
gional Office as set forth in the letter of February 9, 1^49 
signed by Mr. E. S. Burrows, Acting Regional Director, ad¬ 
dressed to the Director of Personnel, Veterans Administra¬ 
tion, Washington, D. C., copy of which was sent to ^r. 
Kirkpatrick. As will be noted therein, the basis for his de¬ 
barment was the finding that he had made false statements 
in his applications for appointment with the Veterans Ad¬ 
ministration and for transfer to the Navy Department.” 1 

“Sincerely yours, 


/s/ Harry B. Mitchell 
Chairman.” 
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The plaintiff contends that his dismissal from the serv¬ 
ice is wrongful and not in compliance with acts and rules 
of the Civil Service Commission, nor with the Veterans 
Preference Act of 1944. The plaintiff contends that the 
Civil Service Regulations have not been complied with and 
that he was entitled to a finding of fact that the alleged 
false statements attributed to him were not intentional. 
The defendants have refused to make such a rule. The 
rules and regulations of the Civil Service Commission pro¬ 
vide that it must be an intentional false statement. The 
plaintiff at the hearing before the Civil Service Commission 
brought out the fact that because of his three years in the 
Armed Forces overseas, he was unaware of certain state¬ 
ments and acts made by other persons. The plaintiff did 
not know until he received the aforementioned letter dated 
February 16, 1949, that there had ever been any question 
about the termination of his services at any place where 
he had been previously employed. The plaintiff further 
avers that it was not until after the receipt of this letter 
that he had knowledge that he had been indicted by the 
District of Columbia while he was in service over¬ 
seas. 

7 6. Section 9.101 (Separations, Suspensions and 

Demotions) of the Civil Service Regulations states 
as follows: 

* 1 Agency responsibility for separation or demotion of 
employees, (a) The employing agency shall remove, de¬ 
mote, or re-assign to another position any employee in the 
competitive service whose conduct or capacity is such that 
his removal, demotion, or reassignment will promote the 
efficiency of the service. The grounds for disqualification 
of an applicant for examination stated in section 2.104(a) 
(2) through (8) shall be included among those constituting 
sufficient cause for removal of an employee.” 

The letter of February 16, 1949 signed by Denton H. 
Reed on behalf of the Veterans Administration did not and 
does not state specifically and in detail the charges pre- 
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ferred against him. Orally the information has been 
brought to the plaintiff that the charge against him is a 
statement made by some unknown person that he was dis¬ 
charged from the Anacostia Finance Corporation. The 
Commission has refused and still refuses to specifically 
state who discharged the plaintiff from the Anacostia Fi¬ 
nance Corporation, and the plaintiff has produced to the 
Commission the following letter signed by the Vice-Presi¬ 
dent of the Anacostia Finance Corporation: 

I 

“Anacostia Finance Corporation 
Beal Estate and Insurance 
2014 Nichols Ave., S.E. 

Washington, D. C. 

“To Whom It May Concern 

l 

“George Bowen Kirkpatrick has worked for this Cor^ 
poration from Sept. 1938 to Sept. 1942 in the capacity o^ 
Real Estate Agent. He worked soberly and industriously 
during that period of time and now wishes to engage in war 
work.” 

“October 10th 1942” 

“Anacostia Finance Corporation 
/s/ E. Schmid 
V. Pres.” 

7. The plaintiff has exhausted his administrative limits 
to the best of his ability and is without adequate remedy 
by law and has suffered and will suffer great and irre¬ 
parable injuries unless the Court grants the relief herein 
prayed. 

i 

Wherefore the plaintiff demands judgment 

8 1. Declaring that he was illegally discharged from 

his position in the Veterans Administration. 
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2. Requiring defendants to restore him to such position. 

3. For such other and further relief. 

Noonan and Bloomgkjbn 
By Francis P. Noonan, 
Attorneys for Plaintiff, 
1417 K Street, N. W. 
Washington 5, D. C. 

9 Filed Feb 17 1950 

Answer. 

Come now the defendants, by their attorneys, and an¬ 
swering the complaint herein, admit, deny and allege, as 
follows: 

1. Defendants deny the allegations contained in para¬ 
graph 1 of the complaint that this Court has jurisdiction of 
this action, and except as so denied, defendants admit the 
allegations contained in said paragraph 1 of the complaint. 

2. Defendants admit the allegations contained in para¬ 
graph 2 of the complaint. 

3. Defendants admit the allegations contained in para¬ 
graph 3 of the complaint. 

4. Defendants admit the allegations contained in para¬ 
graph 4 of the complaint, and defendants further allege i 
that plaintiff was legally and properly separated from em¬ 
ployment with the Veterans Administration on or about 
February 21, 1949 for the good and sufficient reason and 
cause that in applications for Federal employment exe¬ 
cuted on their respective dates of March 14, 1946, January 
27,1948, November 20, 1948, and November 16, 1948, plain¬ 
tiff denied that he had ever been discharged or forced to 
resign for misconduct or unsatisfactory service when plain¬ 
tiff on all the dates on which said applications were exe¬ 
cuted as aforesaid knew that he had in fact been discharged 
by a private corporation for embezzlement. 
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10 5. Defendants deny the allegations contained in 

paragraph 5 of the complaint that the Civil Service 
Commission failed to rule on the reasons for plaintiffs 
separation from the service of the Veterans Administra¬ 
tion, and defendants further deny those allegations con¬ 
tained in paragraph 5 of the complaint which are legal con¬ 
clusions and except as so denied, the allegations contained 
in said paragraph 5 of the complaint are admitted. De¬ 
fendants further allege that plaintiff was discharged froih 
employment by the Anacostia Finance Corporation for his 
embezzlement while in such employment and that said rea r 
son for discharge was and is known to plaintiff and defend} 
ants further allege that plaintiff’s complaint fails to allege 
or deny that plaintiff was so discharged and that plaintiff 
knew the reason therefor. j 

6. Defendants deny the allegations contained in para} 
graph 6 of the complaint that the letter to plaintiff dated 
February 16, 1949 from Denton H. Reed on behalf of the 
Veterans Administration did not and does not state spe¬ 
cifically and in detail the charges preferred against him, 
and defendants further deny the allegations contained im 
said paragraph 6 of the complaint that are legal conclusions I 
and except as so denied, defendants admit the allegations i 
contained in said paragraph 6 of the complaint. 

7. Insofar as it is alleged in paragraph 7 of the com¬ 

plaint, defendants admit that plaintiff has exhausted his 
administrative remedies, and, except as so admitted, de¬ 
fendants deny each and every allegation contained in para¬ 
graph 7 of the complaint. j 

For a First Affirmative Defense 

8. This Court lacks jurisdiction of the subject matter of 
this action. 

For a Second Affirmative Defense 

j 

9. This Court lacks jurisdiction of the subject matter of 
this action in that it is a suit against the United States to I 
which consent has not been granted. 
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11 Foe a Third Affirmative Defense 

10. The complaint fails to state a claim on which this 
Court can grant any relief. 


Fob a Fourth Affirmative Defense 


11. The complaint fails and plaintiff is unable to state a 
claim upon which this Court can grant any relief in that: 

a) The complaint discloses that plaintiff was separated 
for a good and sufficient cause in that he falsified several 
applications for Federal employment and the complaint 
fails to allege or show that said applications were in fact 
not falsified. 

b) Plaintiff was separated from employment in the Vet¬ 
erans Administration for the reason that he falsified sev¬ 
eral applications for Federal employment in that said ap¬ 
plications contained denials that plaintiff had ever been 
discharged for misconduct or unsatisfactory service when 
in fact plaintiff had been discharged from the service of 
the Anacostia Finance Corporation for embezzlement and 
said fact was known to plaintiff and he has not and cannot 
deny it. 

Wherefore, defendants respectfully pray that the com¬ 
plaint in this action be dismissed and that judgment be 
entered herein for defendants with cost. 


H. G. Mobison 
Assistant Attorney General 
George Morris Fay 
United States Attorney 
Edward H. Hickey 
Attorney, Department of Justice 
Attorneys for Defendants 


Of C owns el: 

Eugene T. Maher 
Attorney, Dept, of Justice 
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Filed Mar 14 1951 

Motion to Dismiss the Complaint or for Summary 

Judgment. 


Upon the pleadings herein, the annexed affidavit of Wil¬ 
liam C. Hull, with exhibits, and accompanying Memo¬ 
randum, the defendants move to dismiss the complaint or 
for summary judgment, for the following reasons: 

1. This Court lacks jurisdiction of the subject matter of 
this action in that, among other things: 

a. Plaintiff hereby seeks to subject to judicial review an 
exercise of executive authority which is by law committed 
to the sole and exclusive discretion of the executive; ! 

b. This s a suit against the United States to which iit has 
not consented. 

2. The complaint fails to state a claim on which this 
Court can grant any relief for the reason that the separa¬ 
tion from the service of the United States of which plain- 
tiff complains was in all respects legal and proper. 

3. There is no genuine issue as to any material fact! and 
defendants are entitled to judgment as a matter of law. 

Newell A. Clapp 
Acting Assistant Attorney General 
George Morris Fay 
United States Attorney 
Attorneys for Defendants 


Of Counsel: 

Marvin C. Taylor 
Joseph Kovner 

Attorneys , Department of Justice 
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15 Filed Mar 14 1951 

Affidavit. 

City op Washington 
District of Columbia 

Wiliam C. Hull, being duly sworn, deposes and says: 

1. I am Executive Assistant to the United States Civil 
Service Commissioners. 

2. I have caused a review to be made of the official files 
and records of the United States Civil Service Commission 
to ascertain the action taken by the said Commission in the 
case of plaintiff George Bowen Kirkpatrick who was sepa¬ 
rated from his position of Accountant, CAF-7, Central Of¬ 
fice, Veterans Administration, effective February 21, 1949, 
by reason of action of the Commission’s Fourth Regional 
Office whereby the said plaintiff was rated ineligible on 
suitability and the Veterans Administration was therefore 
instructed to separate the said plaintiff from the service. 

3. The official files and records of the United States Civil 
Service Commission reveal that the plaintiff George Bowen 
Kirkpatrick served as Under Clerk, EO-3, $1260 per an¬ 
num, Procurement Division, Treasury Department, Wash¬ 
ington, D. C., from December 18, 1935, to March 16, 1936, 
under an emergency appointment and that the said plaintiff 
did not thereby acquire a competitive civil service status. 
The said plaintiff again entered Federal employment on 
November 20, 1945, as a war service indefinite appointee 

in the position of Clerk, CAF-4, Veterans Adminis- 

16 tration, Washington, D. C. He subsequently served 
without break in service with the U- S. Maritime 

Commission and the Veterans Administration under war 
service appointments and the said plaintiff did not thereby 
acquire a competitive civil service status. 

4. The files and records of the United States Civil Service 
Commission reveal further that on May 2, 1948, the plain¬ 
tiff George Bowen Kirkpatrick received a conditional con- 
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version under the provisions of Section 2.113 of the Civil 
Service Regulations (5 C.F.R. 2.113) granting him a com¬ 
petitive status. The certificate of this conditional conver¬ 
sion, a copy of which is attached hereto as Exhibit No, 1, 
bore on its face the notation that the conversion was “sub¬ 
ject to check of records and such investigation as is neces¬ 
sary” thus reserving to the Commission the right to rhte 
the said plaintiff on the element of suitability in accordance 
with the provisions of Section 2.104 of the Civil Service 
Regulations (5 C.F.R. 2.104) which provided as follows: 

§ 2.104 Disqualifications of applicants, (a) An applicant 
may be denied examination and an eligible may be denied 
appointment for any of the following reasons: 

(1) Dismissal from employment for delinquency or mis¬ 
conduct. 

(2) Physical or mental unfitness for the position fqr 
which applied. 

(3) Criminal, infamous, dishonest, immoral, or notori¬ 
ously disgraceful conduct. j 

(4) Intentional false statements or deception or fraud 

in examination or appointment. ' 

(5) Refusal to furnish testimony as required by § 5.3 ojf 
Rule V. 

(6) Habitual use of intoxicating beverages to ex¬ 
cess. I 

17 (7) Reasonable doubt as to loyalty to the United 

States Government. | 

(8) Any legal or other disqualification which makes the 
applicant unfit for the service. 

5. The files and records of the United States Civil Service 
Commission reveal further that plaintiff George Boweni 
Kirkpatrick in the latter part of 1948 was an applicant for 
transfer to a position as Accountant, Bureau of Aero¬ 
nautics, Navy Department, and the investigation of his gen- j 
eral suitability for this position was made a part of the in¬ 
vestigation being conducted to ascertain his general suit¬ 
ability to hold positions in the competitive civil service. 
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6. In addition, the plaintiff George Bowen Kirkpatrick 
had been granted an intra-agency transfer and reassign¬ 
ment effective December 12, 1948, from his position as 
Legal Examiner, CAF-7, in the Veterans Administration 
Regional Office, Philadelphia, Pennsylvania, to the posi¬ 
tion of Organization and Methods Examiner, CAF-7, Vet¬ 
erans Administration, Washington, D. C. The certificate 
authorizing this transfer and reassignment, a copy of which 
is attached hereto as Exhibit No. 2, also bore on its face the 
condition “subject to loyalty check and such investigation 
as may be necessary/ ’ reserving to the Commission its 
right to pass on his general suitability to hold positions in 
the competitive civil service. 

7. A regular confidential suitability investigation of 
plaintiff George Bowen Kirkpatrick was conducted by in¬ 
vestigators of the United States Civil Service Commission 
and certain derogatory information touching on the said 
plaintiff’s suitabiltiy for Federal employment in the com¬ 
petitive civil service was discovered. An investigator of 
the Commission then gave the plaintiff an opportunity to 
present his explanation of this derogatory information in a 
special hearing held in Washington, D. C., on January 17, 
1949. A copy of the report of this special hearing is at¬ 
tached hereto as Exhibit No. 3. 

18 8. The entire confidential report of the suitability 

investigation of the plaintiff George Bowen Kirk¬ 
patrick was then considered in the Commission’s Fourth 
Regional Office in accordance with regular procedures and 
the acting regional director, in a decision of February 9, 
1949, rated the said plaintiff ineligible on suitability, and 
under the conditions included in the conditional conversion 
certificates of May 2,1948 and December 12,1948 (Exhibits 
No. 1 and 2), instructed the Veterans Administration to 
separate him from the service. In addition, the decision of 
the acting regional director was that the plaintiff George 
Bowen Kirkpatrick was to be barred for a period of one 
year from competing in civil service examinations. This 


decision was transmitted to the Director of Personnel of 
the Veterans Administration in a letter of February 9, 
1949, a copy of which is attached hereto as Exhibit No. 4. 

9. The Fourth Regional Office of the United States Civil 

Service Commission then received written notification from 
the personnel office of the Veterans Administration that in 
accordance with the instructions in the letter of February 
9, 1949 (Exhibit No. 4) the plaintiff George Bowen Kirk¬ 
patrick was to be separated as of the close of businesk Feb¬ 
ruary 21, 1949. I 

10. The plaintiff George Bowen Kirkpatrick by a letter 
dated March 4, 1949, addressed to the Director of the 
Fourth Regional Office of the United States Civil Service 
Commission, requested that he be granted a further hear¬ 
ing so that he could present additional facts. This request 
was granted and the hearing was held on March 17,11949, 
at which time the plaintiff was represented by counsel. A 
copy of the report of this hearing of March 17, 1949, is 
attached hereto as Exhibit No. 5. 

11. After this second hearing the Acting Regional Di¬ 
rector of the Fourth Regional Office of the United States 

Civil Service Commission affirmed the previous} rat- 
19 ing of ineligible on suitability and transmitted this 
ruling to the plaintiff George Bowen Kirkpatrick by 
a letter of April 5, 1949, which letter informed the said 
plaintiff of his right of appeal to the Board of Appeals and 
Review of the United States Civil Service Commission. 

12. The plaintiff George Bowen Kirkpatrick and his 
counsel then filed letters of appeal with the Board of Ap¬ 
peals and Review of the United States Civil Service Com¬ 
mission and with the President of the United States Civil 
Service Commission requesting a hearing which was 
granted by a letter of April 25, 1949, copy attached as Ex¬ 
hibit No. 6, explaining the confidential nature of the Com¬ 
mission ’s personal investigation files. 

13. The hearing was postponed due to illness and Vas 
ultimately held on May 26, 1949, and was not transcribed. 
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After careful reconsideration of the entire record, includ¬ 
ing the hearing before the Board of Appeals and Review 
of the United States Civil Service Commission and a brief 
submitted by the counsel representing plaintiff, the United 
States Civil Service Commission by formal action which 
has been recorded in its official minutes as Minute 4 of July 
22, 1949, affirmed the decision of its Fourth Regional Of¬ 
fice in the case of plaintiff George Bowen Kirkpatrick and 
said plaintiff was so notified by a letter of August 1, 1949, 
from the President of the United States Civil Service Com¬ 
mission addressed to the counsel of said plaintiff. 

14. The counsel of plaintiff George Bowen Kirkpatrick 
then wrote several letters to the President of the United 
States Civil Service Commission. These letters have 
caused no change in the Commission’s ruling of July 22, 
1949, which affirmed the decision of the Acting Regional 
Director of the Commission’s Fourth Regional Office that 
the plaintiff George Bowen Kirkpatrick was inelig- 
20 ible for Government employment on the basis of 

suitability, and that he be debarred for one year and 
that he should be removed from his employment in the 
competitive civil service. 

William C. Hull, 
Executive Assistant 

• ••••••••• 
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Exhibit No. 2. 

REPORT OF SPECIAL HEARING 


Applicant.: George Bowen Kirkpatrick 
Position: Accountant 

Address: 381 g Oglethorpe Street, Hyattsville, Maryland 
Conducted At: Washington, D. C. 

Conducted By: Alva C. Baskin 
Date: January 17,1949 
Witness: None 
Examiner: Alvin C. Baskin 

Mr. Kirkpatrick, the purpose of this interview is to allow 
you an opportunity to answer questions concerning infor¬ 
mation which has been received by the Civil Service Com¬ 
mission about alleged activities on your part. During this 
discussion you are invited to make any statement of your 
own regarding information to be discussed which will 
fairly present your side of the question. 

It is the practice of the Commission to receive your state¬ 
ment or explanation under oath. Do you have any objec¬ 
tion to taking an oath? 

Answer: No, sir. 

Oath Administered: Yes. j 

Question: What is your full name and your present ad¬ 
dress? 

Answer: George Bowen Kirkpatrick, 3810 Oglethorpe 
Street, Hyattsville, Maryland. 

Question: When and where were you born? 

Answer : August 10, 1916, Philadelphia, Pennsylvania. 
Question: Mr. Kirkpatrick on the Form 57 which you 
executed for the position of Accountant with the Navy de¬ 
partment, Form dated November 16, 1948, Question No. 29 
asks: “Have you ever been discharged or forced to resign 
for misconduct or unsatisfactory service from any posi¬ 
tion” you answered this question in the negative. How¬ 
ever, the Commission has information to the effect that ypu 
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were discharged from a position in a recent employment, 
and that this forced resignation or discharge was for canse. 
What explanation do you wish to make in regard to this 
matter ? 

Answer: About August 1942, while I was an employee 
of the Anacostia Finance Corporation, I wrote checks for 
gambling losses which were to be held temporarily by the 
bookkeeper until payment of the same could be made. These 
checks which were being held by the bookkeeper were found 
by Mr. Schmid of the Anacostia Finance Corporation in 
the bookkeeper’s cash receipts. I was questioned as to the 
purpose of these checks and I told Mr. Schmid that they 
were for gambling losses. He asked me if I was going to 
make them good and I told him that I had full intentions of 
making good on the checks. Subsequent to that it 
was discovered that the bookkeeper was omitting 
24 entries to the books and in general manipulating bal¬ 
ances. It was not the intention that I would be dis¬ 
charged nor was I asked to resign at this time. As far as 
my part is concerned, it was determined by Mr. Schmid 
and others concerned that I had been influenced by the 
bookkeeper in view of the fact that I had never gambled 
prior to making her acquaintance. Mr. Schmid requested 
that I continue to work to help him make a thorough audit 
of the books of the corporation in order to obtain an air¬ 
tight case against her. I did so, working day and night 
7 days a week until the audit was fully completed. I had 
been talking for some time prior to these events about tak¬ 
ing employment in vital war work unless drafted into the 
army. Upon completion of the audit I talked it over with 
Mr. Schmid and told him that I had been offered a position 
with the United States Steel Corporation, Mingo Junction, 
Ohio, and in view of the unfortunate event it was mutually 
agreed that I would commence work with the United States 
Steel Corporation. Mr. Schmid gave me, I believe, 2 weeks’ 
salary. We have never been anything but good friends 
even to this day, and since being honorably discharged from 



the Army I have been invited to his home to dine with him 
and his family. The total amount was about $3,200 of 
which the Bonding Company reimbursed the Finance Cor¬ 
poration in the amount of $875. Since my discharge from 
the Army I approached Mr. Schmid and asked him what 
had happened or what did he want me to do about the bal¬ 
ance owed. He said in effect that in view of my excellent 
war record and the fact that I had served 3 years overs4as 
in the Third Army that I did not owe him or the Corpora¬ 
tion anything. He said that the balance of the shortage 
was made up by wages which had accrued to him in the 
Corporation over a period of several years. He said that 
he transferred an amount equal to the shortage from his 
account in the Corporation to my account in the Corpora¬ 
tion which was overdrawn thus balancing my account and 
clearing me entirely of any shortage. He said that for me 
to go ahead and get employment to take care of my fam¬ 
ily, not worry about anything as I did not owe the Corpora¬ 
tion anything, but that someday if I should be successful 
and prosperous and was in such a position to pay him a 
little on the amount he had paid for me it would be all 
right; otherwise forget about the whole incident. Insofar 
as the Bonding Company, I upon discharge from the serv¬ 
ice went to see the attorney for the Bonding Company, 
Young and Simon in the Woodward Building and signed 4 
note for $875 which was complete restitution. The note 
which I signed has never become delinquent and is at th4 
present time less than $100. j 

Question: The Commission has further information that 
you have at times gambled constantly for high stakes anc( 
that you have been heavily in debt. What comment do you 
wish to make in regard to this matter? 

Answer: Since September 1942 I have not engaged in 
gambling for any amount and any indebtedness that ij 
might have at present I am liquidating. j 

Question: Is there anything further that you would like | 
to add to the matters which we have discussed? 
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Answer: This matter was brought to the attention of the 
Maritime Commission in May 1946 when they were consid¬ 
ering me for the position of Accountant, CAF-5, and ap¬ 
parently they were willing to overlook the matter in view 
of the fact that my record had been clear since that time. 
The mistake that I have made in this one instance is the 
only mistake of this nature or kind that I have ever made 
in my life and since the time that I made this mistake I 
have not indulged in any activities which would be 
25 questionable, but have now a family and since being 
discharged from the Army have led a life of cleanli¬ 
ness and orderliness. I do not believe that any man be¬ 
cause he has made a mistake should not be given a chance 
to make good of which my record will clearly show that I 
have made good also that it is my undying determination to 
lead a clean life as is humanly possible. It is true that 
where a man makes a mistake of this kind although he is 
given a clean bill of health or he makes complete restitution 
he still must live with his conscience. This fact I know. 
Many times when I was overseas I thought about this one 
incident which seemed to continually come up in my mind, 
which I could not set aside as you would some material 
object. To make restitution by returning some material 
thing which does not rightfully belong to you, is an easy 
task, but to make restitution in your own mind can never be 
done. These facts which I have stated above are true and 
are the only bitter parts in my memory. Within my own 
conscience I have said a million times with a burning desire 
and a burning determination that I will not make this mis¬ 
take or any other mistake which would be a violation of the 
laws which govern human relations. 

Question: Do you feel that you have had a fair and im¬ 
partial hearing? 

Answer: Yes, indeed. 

Signed: Alva C. Baskin, Investigator, United States 
Civil Service Commission. 

Signed: George B. Kirkpatrick. 
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Exhibit No. 4 


IR:JMN:jb 
February 9,1949, 

PERSONAL—CONFIDENTIAL 

I 

Director of Personnel 
Veterans Administration 
Central Office 
Washington 25, D. C. 

Dear Sir: j 

! 

Mr. George Bowen Kirkpatrick, born August 10, 1^16, 
was appointed to the position of Accountant, CAF-7, Cen¬ 
tral Office, Veterans Administration on 12 December 1048 
by transfer from Veterans Administration Regional Ofj&ce 
#10, Philadelphia, Pennsylvania. 

In his application 16 November 1948, filed with the de¬ 
partment of the Navy, Mr. Kirkpatrick denied that he had 
ever been discharged for cause. Investigation of this case 
disclosed that Mr. Kirkpatrick was discharged for cahse 
(embezzlement of $3500) by a private corporation. All Ap¬ 
plications submitted to the Veterans Administration by Mr. 
Kirkpatrick are fraudulent in this respect. 

Mr. Kirkpatrick was given an opportunity to refute the 
evidence against him on 17 January 1949 and at this tiijne 
he admitted his embezzlement. 

In view of the evidence gathered and presented to IV^r. 
Kirkpatrick regarding his discharge for cause, he has been 
rated ineligible on suitability and has been barred for a 
period of one year from competition in Civil Service exam¬ 
inations. You are, therefore, hereby instructed to separate 
Mr. Kirkpatrick from the service. This decision has be^n 
reached after careful review and consideration of all fa#s 
involved. In effecting this separation, the procedure pre¬ 
scribed in Zl, Part 9, Sec. 9.102(1) of Federal Personnel 
Manual is not applicable. If Mr. Kirkpatrick or the Vet- 
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erans Administration desires to present additional facts 
which would warrant further consideration, this office 
should be notified in writing within thirty days after re¬ 
ceipt of this letter. If further consideration is requested, 
the Veterans Administration may, at its discretion, retain 
Mr. Kirkpatrick in service pending our decision. 

Please notify the Fourth Regional Office, Investigations 
Division, of the effective date of your action in this case. 

Very truly yours, 

E. B. Burrows, 

Acting Regional Director 

27 Exhibit No. 5 

COPY 


FOURTH UNITED STATES CIVIL SERVICE REGION 
WASHINGTON, D. C. 

REPORT OF HEARING 

Date: March 17, 1949 

Name: George B. Kirkpatrick 

Address: 5405 Whitby Avenue, Philadelphia, Pennsyl¬ 
vania. 

Witnesses: Mr. Francis P. Noonan 

Conducted At: Room 2001, Temporary “R” Bldg., 3rd & 
Jefferson Dr., S.W., Washington, D. C. 

Conducted By: Mr. T. D. Dunn, Acting Regional Director, 
Mr. G. Arthur Fuller, Asst. Chief, Regional Investiga¬ 
tions Division 

Stenographer: Edna Helen Stasulli 

(Oath administered to Mr. Kirkpatrick) 

Mr. Dunn: You were employed by the Veterans Admin¬ 
istration ? 

Mr. Kirkpatrick: Yes, as Loan Guarantee Examiner, 

CAF-7. Loan Guarantee Service Procedures and Forms 


Section, Veterans Administration, as a Methods Examiner, 
CAF-7. 

Mr. Dunn: What is it you wish to say in regards to this 
letter? 

Mr. Kirkpatrick: The only thing I can’t understand is 
that at the time of making these applications it had never 
been my understanding that I was discharged from this 
employment, insofar as anything else, regarding the em¬ 
bezzlement charge I did not know about that until Feb¬ 
ruary. 

Mr. Noonan: Were you asked a question have you ever 
been discharged? 

Mr. Kirkpatrick: I was asked by Mr. Baskin what Fas 
the nature of my leaving and I told him that in a sense, 
it was a mutual agreement when I left there. I had given 
Mr. Schmid a notice that I wished to engage in war work 
and he asked me to stay on. 

This is a letter written by Mr. Paul E. Schmid, President 
of the Anacostia Finance Corporation signed by his father 
who was Vice President of the Corporation. I told Mr. 
Paul Schmid prior to this date that I was going into war 
work in a Steel Mill in Mingo Junction, Ohio in which a 
relative of my wife was a Superintendent of the Mill for 
the purpose that if I stayed in the Anacostia Finance Cor¬ 
poration and continue the work there by Mr. Schmid! I 
would be drafted, and I did have no way in which to ^ay 
for these checks. However, if I went to work in a w[ar 
plant and would be deferred from the draft, then I woqld 
have a chance to stay in the civilian capacity and pay these 
checks. On March 11,1943 I was drafted. 

28 As to that point, it was a mutual understanding 
with Mr. Schmid at his request that I continue to 
work there after July 15,1942, and I would continue to work 
there for such a period that would enable him to obtain 
evidence in order to prosecute the girl. 

Mr. Noonan: What additional statements would you like 
to make or what evidence to indicate that the file that we 
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have is incorrect? When yon received this letter stating 
that yon were discharged for canse, did yon go to the 
District Attorney’s Office? 

Mr. Kirkpatrick: I did, I went to see Mr. Schmid on 
February 1949. That was after I had received this letter 
from the Civil Service Commission. 

Mr. Dunn: This letter was addressed to the agency 
dated February 16, 1949. 

Mr. Kirkpatrick: It was. 

Mr. Noonan: Is it true that as a result of this letter you 
went to the District Attorney’s Office? 

Mr. Kirkpatrick: Yes, and also to Mr. Schmid. I went 
to the District Attorney’s Office to find out why I was 
indicted and I found that the indictment which they ob¬ 
tained against me was because of my inability to be present 
to explain what happened while I was employed at the 
Anacostia Finance Corporation and they didn’t have suffi¬ 
cient grounds to prosecute. 

Mr. Noonan: Were you ever informed by anyone prior 
to receiving this letter of February 16, that you have ever 
been discharged or forced to resign from the Anacostia 
Finance Corporation? 

Mr. Kirkpatrick: I have not. 

Mr. Noonan: In all the applications that you have filed 
have you relied on this recommendation dated 1942? 

Mr. Kirkpatrick: I certainly did. 

Mr. Noonan: Did you as a result since February 16, 
1949 when you received this letter from Denton Keed offer 
to go before the grand jury and present the facts that you 
know, with a representative from the District Attorney’s 
Office? 

Mr. Kirkpatrick: I did. 

Mr. Noonan: Were you informed by Mr. Caples, Attor¬ 
ney for the Bonding Company, after a research of the en¬ 
tire record that there was no evidence that you were dis¬ 
charged from the Anacostia Finance Corporation. 

Mr. Kirkpatrick: I was. 
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Mr. Noonan: What evidence was there in that record 
relating to the fact that you continued with the employment 
at the Anacostia Finance Corporation? 

29 Mr. Kirkpatrick: There was a statement of evi¬ 
dence in the file that Mr. Schmid requested that A^Ir. 
Kirkpatrick he retained in the service of the Anacostia 
Finance Corporation. There was a letter in the New Am¬ 
sterdam Casualty Company from the Anacostia Finance 
Corporation dated July 20, 1942 which was five days after 
the checks had been discovered. This letter requested the 
New Amsterdam Casualty Company to increase the amount 
of my bond from $1,000 to $5,000. 

Mr. Noonan: If you were being discharged regarding 
those checks, how come a request was made to increase your 
bond? 

Mr. Kirkpatrick: I don’t know why the Anacostia Fi¬ 
nance Corporation asked to increase this bond, except that 
in my opinion their purpose was to increase the bond first 
knowing that there was a shortage in the company or rather 
that there was an irregularity that they wished to increase 
the bond knowing that the bond was presently in force, was 
not sufficient to cover the loss that they knew about. 

Mr. Noonan: What was the attitude of Mr. Caples, the 
attorney for the Bonding Company, when this was pointed 
out? 

Mr. Kirkpatrick: Mr. Caples said that Mr. Schmid of th^ 
Finance Corporation was trying to put something oveif 
on me. ; 

Mr. Noonan: Do you know who signed that letter? I 

Mr. Kirkpatrick: It was either Mr. Schmid, the presi-j 
dent of the Corporation or Mr. Alvin Lindstrom, Secretary 
and Treasurer of the Corporation. 

Mr. Noonan: WThat did the checks in question respect? j 

Mr. Kirkpatrick: The checks in question were gambling 
losses and nothing else. 

Mr. Noonan: Please explain what these checks were and 
how they happened to be in the possession of this company? 
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Mr. Kirkpatrick: These checks which happened to he in 
the funds of the Anacostia Finance Corporation were 
checks which represented gambling losses and which were 
given to the bookkeeper and cashier who was solely re¬ 
sponsible for the funds of the Anacostia Finance Corpora¬ 
tion, they represented money which I lost and in so losing 
I presented these checks to Miss Jeanette Limmer who 
when I gave her these checks gave me the money from her 
personal funds, and in fact she gave me her personal funds 
from her home on several occasions. 

Mr. Noonan: What form of gambling? 

Mr. Kirkpatrick: Shooting crap. 

Mr. Noonan: Were you the only one involved? 

Mr. Kirkpatrick: I was not. 

30 It was a combination of both. This woman had a 
lot of money which was her own. Many times I have 
asked her where she got all the money and she told me don’t 
worry about that my father has money. He has a business 
and gives me all his money. In the course of the crap game, 
I went broke and she would give me her own money. At 
the end of the game she would say, make out a check and I 
will hold it for you. Until I would pay her back she would 
hold the check personally. 

Mr. Noonan: In these crap games he would have time to 
borrow, that is from Miss Limmer, and at the end of the 
game he wmuld give her a check for that money which he 
had previously borrowed, but at her request the checks 
were made out to the Anacostia Finance Corporation. She 
indicated that she would hold these checks until he re¬ 
deemed them. 

Mr. Noonan: How long had this been going on prior to 
the day it was found out in July? 

Mr. Kirkpatrick: It was going on from about October 
1941 to July 15, 1942. A Mr. Perry Rhodes participated 
constantly in these crap games and was also a heavy loser 
and the girl loaned money to Mr. Rhodes during the course 
of these games and at the time Mr. Paul Schmid found these 
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checks in the company cash and also found six checks niade 
payable to the Anacostia Finance Corporation and signed 
by Mr. Perry Rhodes. These checks were supposed to have 
been held personally by Miss Limmer, the bookkeeper 
cashier. In addition to this there was a Mr. Herbert 
Siddley, paper hanger and contractor, who was being con¬ 
stantly employed by the Corporation and who frequently 
engaged in these crap games, particularly when he came to 
the office of the Corporation to receive payment for his 
services. Many times he walked out with little or nothing 
left of the money which was due him because of his losses 
in the crap game. In addition to this a Petty Officer in the 
Navy who was such a loser to Miss Limmer in these crap 
games that he lost his whole service pay and owed a con¬ 
siderable amount of money (over $100.00) to Miss Limmer 
constantly and at the time these checks were discovered, pe 
was indebted to Miss Limmer in an amount of $10O.Q0. 
After the discovery of these checks, this Chief Petty Officer 
came to the office of the Anacostia Finance Corporation 
looking for Miss Limmer and was surprised to hear that 
she had left the Corporation because he wished to pay h^r 
some of the money he had lost in the crap game. 

Mr. Noonan: Do you state this started in October and 
was found out in July. Can you of your own knowledge 
explain this? 

Mr. Kirkpatrick: Mr. Paul Schmid, President of thp 
Anacostia Finance Corporation and who was, in fact, thp 
Auditor and Manager of the Anacostia Finance Corpora)* 
tion also was president of the Columbian Iron Works during 
this period from October 1941 to July 15,1942 was so busily 
engaged in the activities of the Columbian Iron Works that 
he admittedly was unable to audit or check the funds of thd 
Anacostia Finance Corporation. 

Mr. Noonan: How much did you actually repay to the) 
Bonding Company? 

Mr. Kirkpatrick: I am paying the Bonding Company on 
a $875.00 note. 
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31 Mr. Noonan: Have you paid the Anaeostia Finance 
Corporation any money? 

Mr. Kirkpatrick: No. 

Mr. Noonan: Would you explain the reasons given to 
you by the Bonding Company why they did not pay the 
Corporation at first, and will you further explain the reac¬ 
tion of the Bonding Company when it was first discovered 
that the checks were gambling checks ? 

Mr. Kirkpatrick: The Bonding Company’s determina¬ 
tion upon notice of this loss from the Anaeostia Finance 
Corporation and as a result of their investigation, their 
opinion was that there was no liability on the part of the 
Bonding Company, inasmuch as the checks represented 
gambling losses and their bond was for larceny and em¬ 
bezzlement. The Bonding Company later, after receiving 
the report of the loss, settled with the Anaeostia Finance 
Corporation an agreement. 

Mr. Noonan: When you showed the Bonding Company 
this letter of October 10, 1942, and explained to them of 
the fact that you were in the service from March 11, 1943 
what was their request to you in the matter of information 
they wanted. 

Mr. Kirkpatrick: When this letter was shown to Mr. 
Caples of the New Amsterdam Casualty Company, he said 
if we had been aware of this letter we would most certainly 
not paid any claim to the Anaeostia Finance Corporation. 

Mr. Noonan: Referring back to these checks and to the 
bond, what were your duties at the company? 

Mr. Kirkpatrick: My duties at the Anaeostia Finance 
Corporation were: (1) Merely in the capacity of a sales 
representative. I had no authority to sign checks for the 
corporation or disburse any funds. Funds of the corpora¬ 
tion were the sole responsibility of Miss Limmer. I worked 
on a strictly commission basis receiving 50% of the total 
commissions which were brought into the corporation by 
myself. The amount of money which is represented by the 
checks accounts for all the money, insofar as I am con¬ 
cerned. 
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Mr. Noonan: Did you know where Miss Limmer was 
keeping the checks from the period to October until tihey 
were found? 

Mr. Kirkpatrick: I did not. 

Mr. Noonan: Did you have any occasion or any responsi¬ 
bility to check the money that was in the safe in the Ana- 
costia Finance Corporation? Were these checks ever pre¬ 
sented to the bank for opinion? 

Mr. Kirkpatrick: No. | 

Mr. Noonan: Did you ask Mr. Schmid today where tbe 
checks were? 

Mr. Kirkpatrick: Yes. 

32 Mr. Noonan: Did you ask them if they had eyer 
presented them to the Bank for payment. 

Mr. Kirkpatrick: I did. 

Mr. Noonan: What was his answer? 

Mr. Kirkpatrick: He said he didn’t present the checks 
to the Bank. | 

Mr. Noonan: Did you visit the Bonding Company in Bal¬ 
timore? ! 

Mr. Kirkpatrick: I did. 

I was making a total payment of $780.00. I made a $20.00 
payment each time. I signed a note with the Bonding Com¬ 
pany for $875.00 on November of 1945. I, in November 
1945, signed a note with the Amsterdam Casualty Company 
running about $875.00 and have been making payments a|t 
$25.00 a month to present and have made a total paymen^ 
to $875.00. I 

Mr. Fuller: Were these checks left with the Anacostia 
Finance Corporation completely executed and signed by 
you? 

Mr. Kirkpatrick: Yes. 

Mr. Fuller: Were these checks made out in the name of 
Anacostia Finance Corporation or to Miss Limmer? 

Mr. Kirkpatrick: They were made at her request. 

Mr. Dunn: Did they represent a gambling debt to Miss! 
Limmer? 
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Mr. Kirkpatrick: Yes, and I made the checks to the com¬ 
pany. The debt was to Miss Limmer. She used her per¬ 
sonal funds whenever she gave me money. 

Mr. Dunn: Although, she loaned you her personal funds 
you made the checks to the company. 

Mr. Kirkpatrick: She never cashed them. 

Mr. Dunn: Who lost the money? 

Mr. Kirkpatrick: The company lost the money, about 
$8,000.00. She put a gambling check in there. 

Mr. Noonan: You say you never saw those checks until 
the day Mr. Schmid checked in July? 

Mr. Kirkpatrick: That’s right. 

Mr. Noonan: Were one of these checks for $100 and some 
dollars ? 

Mr. Kirkpatrick: Yes. 

Mr. Noonan: Did you ever take any money yourself by 
check or otherwise? 

33 Mr. Kirkpatrick: No. 

Mr. Noonan: Did you have money in the bank at 
that time to cover? 

Mr. Kirkpatrick: I had some. 

Mr. Noonan: When you received this letter from Mr. 
Reed, did you explain the facts to Mr. Osterman, who was 
attorney of the Anacostia Finance Corporation, that you 
had received this letter from Mr. Reed stating that you 
had been discharged and that you had been indicted? 

Mr. Kirkpatrick: Yes. 

Mr. Noonan: Did he have any explanation as to why you 
were discharged? 

Mr. Kirkpatrick: He said it was his impression that he 
knew for a fact that I could not have been discharged be¬ 
cause when he was attorney in the case, many times he 
came to the Anacostia Finance Corporation and found me 
conducting my normal business routine. 

Mr. Dunn: WRo was President? 

Mr. Kirkpatrick: Mr. Paul E. Schmid was president of 
the Corporation at that time. 
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Mr. Dunn: When you filed your application at the Mari¬ 
time Commission for employment, what did you stat^ as 
to your discharge? 

Mr. Kirkpatrick: I stated I was not discharged. 

Mr. Noonan: Did they later call you down regarding £his 
matter? j 

Mr. Kirkpatrick: They said that they were aware of the 
fact at the Anacostia Finance Corporation and that tjhey 
had gone into the matter as a result of their investigation 
and that insofar as the matter was concerned, they had all 
been cleared up. I had been given an excellent recom¬ 
mendation from the Anacostia Finance Corporation and in 
so far as he was concerned I was suitable for their em¬ 
ployment and they were going to hire me by cognizant in 
the facts of the case. 

Mr. Noonan: Were you ever arrested? 

Mr. Kirkpatrick: I was never arrested in this matter. 

Mr. Noonan: As late as December 15, 1942, did you Re¬ 
spond to a letter from J. T. Ford by the Bonding Company? 

Mr. Kirkpatrick: I did. 

Mr. Noonan: I believe you stated that your position was 
a salesman for the Anacostia Finance Corporation. Did 
you ever receive a promotion to any other position before 
you left there? 

34 Mr. Kirkpatrick: The corporation asked me from 
time to time to represent them in the landlord add 
tenant court in order to obtain judgment against tenanis 
who were delinquent in their rent, and the only way an 
individual could represent a corporation or a company it 
the landlord and tenant court would be that the individual 
must be an officer of that company or corporation, therefor^, 
for that purpose they designated me Assistant Secretary 
that really meant nothing. | 

Mr. Noonan: Mr. Kirkpatrick turned over a $3,000.00 
policy to Mr. Schmid during the time he obtained employ! 
ment (his own insurance policies). Mr. Schmid stated thalj 
he could not have done a thing unless Mr. Kirkpatrick 
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had gone through records. These life insurance poli¬ 
cies (credentials) which Mr. Schmid intended to have me 
make him a beneficiary so that in case of my death he 
would receive $3,000.00. 

Mr. Noonan: On October 10th you received a letter from 
Mr. Schmid in which you transferred over for credit on 
112 shares of stock and at that time you received the 
insurance policies back? 

Mr. Kirkpatrick: That’s right. $1.00 per share. 

Mr. Noonan: Did you pay any money for this stock? 

Mr. Kirkpatrick: Yes, I paid for it originally. In pay¬ 
ment of some of these checks, he said he was going to give 
me credit for it. 

Mr. Noonan: Did you sell this stock to him? 

Mr. Kirkpatrick: He asked for it. 

Mr. Noonan: He presented a receipt signed by the 
President of the Anacostia Finance Corporation on October 
10, 1942 for $112.00 shares of stock valued at $1.00 per 
share. Mr. Kirkpatrick states that he was told that this 
112 was accounted with the Anacostia Finance Corpora¬ 
tion which was credited with this $112.00. He also states 
that he has never been paid this money in the account and' 
he assumed it was held to cover part of the shortage. 

Mr. Noonan: When you filed your application November 
16,1949 with the Department of the Navy, at any time was 
there any discussion in regards to your being discharged 
from the Anacostia Finance Corporation? 

Mr. Kirkpatrick: No. 

Mr. Noonan: Did the Maritime Commission at the time 
you talked with the Personnel Office make any mention to 
the fact that you had been told you were discharged? 

Mr. Kirkpatrick: No. 

Mr. Dunn: At the time you filled out these applications, 
had anyone from the Anacostia Finance Corporation ver¬ 
bally or otherwise stated that you had been discharged? 

Mr. Kirkpatrick: No, because I told them previ- 
35 ously that I was going to leave. 
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Mr. Dunn: Did you rely on this letter of October 
10, 1942, that you had never been discharged or fired from 
the Anacostia Finance Corporation? 

Mr. Kirkpatrick: That’s right, and that’s the purpose 
Mr. Schmid gave it to me. 

Mr. Noonan: I want to point out that Mr. Kirkpatrick 
had no knowledge of the embezzlement nor of any actions 
taken against him by the Anacostia Finance Corporation 
until he received a letter from Denton H. Reed of the 
Veterans Administration, as a result that he visited bhe 
District Attorney’s office. 

Mr. Noonan: You are acquainted with Lt. Charles F. 
Fox from the Police Department? Was he familiar with 
the incident? 

Mr. Kirkpatrick: Yes. He was a member of the llth 
precinct. He is now in No. 4. , 

Mr. Dunn: Where is the Griffith-Consumers Compaiiy 
located? 

Mr. Kirkpatrick: 2020 Nichols Avenue, S. E. It is next 
to the Anacostia Finance Corporation. 

Mr. Dunn: When did they move from New York Avenue? 

Mr. Kirkpatrick: This is a branch office. The Curtis 
Brothers is directly across the street from the Anacostia 
Finance Corporation. 

Mr. Dunn: Did neither of these parties know of this 
incident? 

Mr. Kirkpatrick: Yes, I think they did. Mr. Curtis knew 
about it and he said that it was unfortunate. ! 

Mr. Dunn: When you went into the Army, were you ques¬ 
tioned about this incident? 

Mr. Kirkpatrick: Yes. I told them the story as I am! 
telling you now. 
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Exhibit No. 6. 


BAEfcrEPT :eml 
April 25,1949 

Copy . . , 

Mr. Francis P. Noonan 
Attorney at Law 
1417 K Street, NW., Suite 202 
Washington 5, D. C. 

Dear Mr. Noonan: 

I am referring again to your communications in behalf 
of Mr. George B. Kirkpatrick who was rated ineligible for 
the position of Accountant, Bureau of Aeronautics, Navy 
Department, Washington, D. C., by the Commission’s 
Fourth Regional Office on suitability grounds. 

In response to the request contained in your letter of 
April 11, 1949, a hearing has been scheduled for Mr. Kirk¬ 
patrick before our Board of Appeals and Review on Mon¬ 
day, May 2,1949, at 2:00 P.M. On that date please present 
this letter to the receptionist in Room 140 of the Commis¬ 
sion’s main building, 7th and F Streets, NW, Washington, 
D. C. If for any reason the date specified is not agreeable 
please call Republic 5711, extension 3065, and a mutually 
convenient date for a hearing will be arranged. 

In cases similar to Mr. Kirkpatrick’s the information 
received from witnesses contacted during the course of a 
personal investigation is considered privileged and con¬ 
fidential. The names of persons who testify are not dis¬ 
closed. However, the file reflects that during the course 
of the personal interview held in the Fourth Regional 
Office on March 17, 1949, it was clearly indicated that the 
finding of ineligibility in Mr. Kirkpatrick’s case was based 
on the matter of and the circumstances surrounding his 
separation from the Anacostia Finance Corporation. The 
photostatic copy of the letter which you furnished from 
this corporation does not state the reason for his separa- 


tion, although it does show that he worked soberly and 
industriously during the period from September 1938 to 
September 1942. 

| 

Sincerely yours, 

Harry B. Mitchell 
President 
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Answer to Motion to Dismiss the Complaint or for Sum¬ 
mary Judgment and Motion to Strike the Affidavit (hi 
Certain Portions Thereof) of William C. Hull, and 
Plaintiff’s Motion for Summary Judgment. 

i 

The plaintiff states that the Court should: 

1. Dismiss the defendant’s motion for a summary judg¬ 
ment and refers to plaintiff’s motion with memoranduhi 
of points and authorities attached. (“A”). 

2. Strike the entire affidavit, or certain portions thereof, 
filed by Hull and refers to attached memorandum witn 
points and authorities. (“B”) 

3. Order a summary judgment for the plaintiff and 
plaintiff refers to motion for summary judgment. (“C”) 

4. Plaintiff further requests that this Court rule first 

on the plaintiff’s motion for a summary judgment sine© 
there is only a question of law involved which, if granted^ 
will save considerable time and avoid going into a great 
deal of detail. | 

Francis P. Noonan 
Attorney for Plaintiff 
315 Ring Building 


43 Plaintiff’s Motion for Summary Judgment. 

The plaintiff further moves this Court for a summary 
judgment on the following part of the pleadings: | 
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1. The plaintiff’s affidavit, attached to this Motion, shows 
that he did not receive his statutory rights under Section 
14 of the Veterans Preference Act nor under Section 6 of 
the Act of August 24, 1912 (5 U. S. C. 652). The defend¬ 
ants deny that the plaintiff was entitled to these statutory 
rights. 

2. If the plaintiff is entitled to these rights he is en¬ 
titled to a judgment as a matter of law since the pleadings 
show that they were not complied with. 

Points and Authorities in Support of Motion 

Under Rule 50 of this Court it is permissible for the 
Court to rule on a motion of the plaintiff for a summary 
judgment on part of the pleadings where those pleadings 
show there was no genuine issue of any material fact 

Francis P. Noonan 
Attorney for Plaintiff 
C 

44 Affidavit. 

City of Washington j 
District of Columbia ) SS: 

George Bowen Kirkpatrick, Being duly sworn, deposes 
and says: 

1. I am a veteran of World War II, having been honor¬ 
ably discharged as a disabled soldier after serving approxi¬ 
mately three years in the Infantry, twenty-eight months of 
which were overseas in the European Theatre of Opera¬ 
tions. I am entitled to the statutory rights afforded me 
under the Veterans Preference Act 

2. On my return to the United States I obtained employ¬ 
ment with the Veterans Administration as a War Service 
Indefinite appointee and the Civil Service Commission, 
recognized my status as a disabled veteran. I served in 
that capacity until June 2, 1948, when, having completed 
my probationary period, I was given a permanent com¬ 
petitive status as a result of taking a competitive examina- 



43 


tion for the position of legal examiner. On December 12, 
1948 my position title was changed from legal examiner to 
organization and methods examiner, and my veterans 
preference was recognized. This was a permanent appoint¬ 
ment. While serving nnder this permanent status I was 
separated from the Veterans Administration on February 
21, 1949. I did not receive a thirty-day advance written 
notice, as required by Section 14 of the Veterans Preference 
Act of 1944, although I was a permanent employee who }aad 
completed a probationary period. I never received a copy 
of any charges preferred against me. 

3. I appealed from this separation but no ruling was ever 
made by any administrative body as to the failure to give 
me the thirty-day notice. 

45 4. I never admitted at any time that I embezzled 

funds from the Anacostia Finance Corporation. 

5. I did not leave the Anacostia Finance Corporation 
because I embezzled funds. 

6. I was not discharged or forced to resign from the 
Anacostia Finance Corporation. 

Geobge Bowen- Kjrkfateiok 


46 Filed May 17 1951 

i 

Order. 

This case having come on for hearing upon defendants’ 
motion to dismiss the complaint or for summary judgment; 
and the Court having considered the complaint, answer, 
the affidavits, exhibits, and memoranda of points and 
authorities submitted by the parties and the arguments of 
counsel, it is, by the Court, this 17th day of May, 1951, j 
Ordered, that the defendants’ motion for summary judg-i 
ment be and the same hereby is granted, and the complaint 
be and the same hereby is dismissed. 

Edward A. Tamm 
Judge 
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George B. Kirkpatrick, appellant 
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Carl R. Gray, et al., appellees 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 

This is a suit to set aside the action of the United States Civil 
Service Commission on February 9, 1949, rating the appellajnt 
ineligible for federal employment, requiring his separation 
from a conditional appointment, and barring him from com¬ 
peting in civil service examinations for one year thereafter. 1 

The material facts are not in dispute. On May 2,1948, aft|er 
a period of prior service in positions without civil service 
status (J. App. 16), appellant was given a conditional appoint¬ 
ment to competitive civil service status in the position of Legal 
Examiner in the Veterans’ Administration (J. App. 21). As 
a veteran, appellant was credited with his past service so that 
the one year probationary period was deemed completed, but 
the appointment was also made: “Subject to check of recorjds 
and such investigation as is necessary.” (J. App. 21.) Whje 
appellant assumed his duties, pursuant to this condition, an 

1 This case is to be heard at the same time as Donaldson v. Priestly, No. 
11216, and by the same panel of this Court. 

( 1 ) 
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investigation of his suitability for permanent employment was 
conducted by investigators of the United States Civil Service 
Commission (J. App. 17). 2 The investigation disclosed certain 
derogatory information affecting his suitability for permanent 
employment. 

On January 17, 1949, appellant was offered an opportunity 
to present his explanation of this derogatory information at a 
special hearing held in Washington, D. C., before an investi¬ 
gator of the Commission (J. App. 23-26). At the opening of 
this hearing, appellant was asked the following question: 

Mr. Kirkpatrick on the Form 57 which you executed 
for the position of Accountant with the Navy Depart¬ 
ment, Form dated November 16, 1948, Question No. 29 
asks: “Have you ever been discharged or forced to re¬ 
sign for misconduct or unsatisfactory service from any 
position?” you answered this question in the negative. 
However, the Commission has information to the effect 
that you were discharged from a position in a recent 
employment, and that this forced resignation or dis¬ 
charge was for cause. What explanation do you wish 
to make in regard to this matter? (J. App. 23-24.) 

Appellant thereupon admitted that he was employed in 1942 
by the Anacostia Finance Corporation, in the course of which 
he embezzled funds of the corporation to pay gambling debts, 
and that after discovery of the embezzlement, he left the cor¬ 
poration’s employ. Appellant claimed that he had not been 
discharged or forced to resign, but that he had only carried out 
a plan which he had at the time, to leave the Anacostia Finance 
Corporation to take a job in vital war work (J. App. 24). 

On February 9,1949, the Acting Director of the Fourth Re¬ 
gion of the Civil Service Commission advised the Director of 
Personnel of the Veterans’ Administration that the plaintiff 
had been rated ineligible and directed the Veterans’ Adminis¬ 
tration to separate him from his position. This letter stated 
in part: 

“Appellant also applied at this time for a transfer to a position as ac¬ 
countant in the Navy Department and the investigation into his suitability 
covered this application as well as the conditional appointment (J. App. 17). 




In his application 16 November 1948, filed with the 
Department of the Navy, Mr. Kirkpatrick denied that 
he had ever been discharged for cause. Investigation 
of this case disclosed that Mr. Kirkpatrick was dis¬ 
charged for cause (embezzlement of $3500) by a private 
corporation. All applications submitted to the Veter¬ 
ans’ Administration by Mr. Kirkpatrick are fraudulent 
in this respect. 

Mr. Kirkpatrick was given an opportunity to refute 
the evidence against him on 17 January 1949 and at tljiis 
time he admitted his embezzlement. 

In view of the evidence gathered and presented to 
Mr. Kirkpatrick regarding his discharge for cause, he 
has been rated ineligible on suitability and has been 
barred for a period of one year from competition in 
Civil Service examinations. You are, therefore, hereby 
instructed to separate Mr. Kirkpatrick from the service. 
(J. App. 27.) 

On February 16,1948, the Personnel Officer of the Veterans’ 
Administration notified appellant that because of the quoted 
decision by the Regional Director of the Civil Service Com¬ 
mission, he would be separated on February 21, 1948 (J. App. 
3-4). Appellant was told that he could request a reconsider¬ 
ation of the decision upon the basis of “additional facts.” 

On March 17, 1949, at appellant’s request, he was granted 
a second hearing before the Acting Regional Director of the 
Fourth Region of the Civil Service Commission (J. App. 28-39). 
At this hearing, appellant, represented by counsel, recited the 
further details of his embezzlement and separation from eni- 
ployment with the Anacostia Finance Corporation, but he con¬ 
tinued to insist that he had not been formally discharged qr 
forced to resign. He claimed that in return for his assistance 
in disclosing additional embezzlements by another employed 
of the corporation, he was given a letter by the vice president 
of the corporation dated October 10, 1942, addressed “To 
Whom It May Concern” stating that he had “worked soberly 
and industriously” for the corporation, and “wishes to engage 
in war work” (J. App. 11,39). 
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On April 5, 1949, the Regional Director ruled that no evi¬ 
dence had been introduced at the second hearing to justify a 
reversal of the former decision. Appellant was advised of his 
right to appeal to the Board of Appeals and Review of the 
Civil Service Commission (J. App. 4r-5). By letter of April 25, 
1949, the Commission granted appellant a hearing to bs held 
before its Board of Appeals and Review, pointing out that an 
investigation into suitability is a confidential matter, and that 
the names of persons who testify are not disclosed to the appli¬ 
cant (J. App. 40). 

The hearing before the Board of Appeals and Review was 
held on May 26, 1949, but was not transcribed (J. App. 19). 
On August 1, 1949, the Civil Service Commission notified ap¬ 
pellant’s attorney that after careful consideration of the entire 
record, it was affirming the decision of the Fourth Regional 
Director (J. App. 8). Since appellant’s attorney insisted that 
the Commission has not made a square ruling that appellant 
had made a false statement, on October 5, 1949, the Commis¬ 
sion advised that the basis for appellant’s debarment was the 
finding that “he had made false statements in his applications 
for appointment with the Veterans Administration and the 
transfer to the Navy Department” (J. App. 8-9). 

After receiving this final decision of the Civil Service Com¬ 
mission, appellant filed suit alleging that his discharge was 
wrongful and not in compliance with regulations of the Civil 
Service Commission, Section 6 of the Lloyd-Lafollette Act, or 
the Veterans Preference Act of 1944; that the Commission had 
failed to find that he had made an intentional false statement 
in his applications for Federal employment; and that there 
was no evidence to support such a finding. The defendants 
by their answer averred that appellant had been ruled ineligible 
because he had said in his applications for employment that he 
had never been discharged or forced to resign for cause; when 
he knew in fact that he-had been discharged for embezzlement. 

The case was submitted on cross-motions for summary judg¬ 
ment, supported by affidavits (J. App. 15, 41-42). Appellant 
argued in the main that since he had completed the probation¬ 
ary period, he could not be discharged except in compliance 
with the statutes relating to the discharge for cause of per¬ 
manent employees in the federal civil service or any federal 
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agency. At the conclusion of the argument, the District Court 
stated: 

I think you make an issue of the probationary status 
and the appointment says that the probationary period 
has been filled. I think that under the circumstances 
the man’s appointment was contingent upon satis¬ 
factory investigation by the Civil Service Commission. 
It was a condition precedent to a permanent appoint¬ 
ment. The condition was not fulfilled and there is no 
permanent appointment. (A copy of the Court’s Oral 
opinion is set forth in the appendix to this brief, pp. 
8-9.) 1 

Judgment was entered in favor of the defendants (J. App. 43). 

On this appeal, appellant renews his claim that the termina¬ 
tion of his conditional appointment had to comply with Seciion 
6 of the Lloyd-LaFollette Act, 5 U. S. C. 652 (a), and Sectioii 14 
of the Veterans Preference Act, 5 U. S. C. 863. Appellant also 
argues that the one-year debarment is a proscription and that 
the failure of the Commission to identify the sources of the 
derogatory information against him was denial of due process 
of law. Appellees, relying upon the brief of appellant! in 
Donaldson v. Priestly, No. 11,216, show that appellant’s Ap¬ 
pointment herein was conditional, subject to 5 C. F. R. 2.112 
and related regulations, and not to 5 U. S. C. 652 (a) or §63. 
The issue of appellant’s debarment from future employment 
is now moot since it was only for a one-year period from 
February 9,1949 (J. App. 8), which has now expired. There 
is no requirement of due process or disclosure of the identity of 
informants even with respect to the discharge of a permanent 
federal employee. 

STATUTES AND BEGULATIONS INVOLVED 

The statutes and regulations involved are set forth in appel¬ 
lants’ brief (pp. 3-6) in Donaldson v. Priestly, No. 11216. 

ARGUMENT 

Appellee’s argument herein has been fully set forth as appel¬ 
lant’s argument in Donaldson v. Priestly, No. 11216. 3 Since 

* A copy of appellant’s brief in No. 11216 has been furnished to co 
for appellant herein. 
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both cases axe to be heard at the same time and before the 
same panel of this Court, it would unnecessarily burden this 
Court to re-read the argument here. We, therefore, respect¬ 
fully refer the Court to the argument on the question presented, 
in appellants’ brief in Donaldson v. Priestly, No. 11216. 

There are two minor contentions raised by appellant on this 
appeal which can be quickly answered: 

(1) Appellant was debarred from competing in Civil Service 
examinations for one year from February 9, 1949, the date of 
the Civil Service Commission’s order terminating his condi¬ 
tional appointment (J. App. 3). Appellant contends that this 
debarment constituted a proscription, prohibited by Lovett v. 
United States, 328 U. S. 303. This issue is, however, now moot 
since the year has passed. 

(2) The Civil Service Commission refused to disclose to 
appellant the identity of the person who informed it that the 
appellant had been discharged or forced to resign from a past 
employment. Appellant contends that this failure to disclose 
was a denial of due process. But the due process clause of the 
Fifth Amendment does not apply to the discharge for cause of 
a permanent civil service employee under 5 U. S. C. 652 (a) or 
863. Bailey v. Richardson, 86 App. D. C. at 253, 182 F. 2d at 
50. It certainly does not apply to the confidential investiga¬ 
tion into the suitability of a candidate for permanent employ¬ 
ment in the federal civil service. 

CONCLUSION 

For the foregoing reasons, it is respectfully submitted that 
the order below should be affirmed. 

Holmes Baldridge, 
Assistant Attorney General. 

Charles M. Ibelan, 
United States Attorney. 

Of Counsel: 

Edward H. Hickey, 

Joseph Kovner, 

Attorneys, Department of Justice. 


APPENDIX 

! 

In the United States District Court for the District of 

Columbia 

Civil Action No. 5027-49 
Kirkpatrick v. Gray 

. Washington, D. C., 

Friday, May 11,1951. 

A motion was heard in the above-entitled matter by the 
Honorable Edward A. Tamm, Judge, United States District 
Court for the District of Columbia, Friday, May 11,1951, after 
which the following occurred: 

The Court. I think from the pleadings in the case, partic¬ 
ularly the exhibits, and because of the special emphasis placed 
by the appointing authority—that is, the Civil Service dom- 
mission—on the fact that the plaintiff’s appointments identi¬ 
fied as Government Exhibit No. 1 and Government Exhlibit 
No. 2 both state that the action is subject to check of records 
and such investigation as is necessary, that the plaintiff never 
obtained a position in the classified service, that under jthe 
circumstances he is not entitled to the statutory safeguards 
that are established for persons in such service, and upon the 
basis of all of the pleadings the Court believes it is required 
to grant the defendant’s motion for summary judgment. 

Mr. Noonan. May I ask a question, then? 

The Court. Yes. 

Mr. Noonan. Would the Court definitely rule also—you 
ruled on the 1912 Act. 

The Court. That is right; I said never acquired classified 
service. 

Mr. Noonan. The 1944 Act, of course, doesn’t refer to classi¬ 
fied service. 

The Court. I think you make an issue of the probationary 
status and the appointment says that the probationary period 

(7) 
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has been filled. I think that under the circumstances the man’s 
appointment was contingent upon satisfactory investigation 
by the Civil Service Commission. It was a condition pre¬ 
cedent to a permanent appointment. The condition was not 
fulfilled and there is no permanent appointment. 

Mr. Noonan. There is no permanent appointment? 

The Court. That is right. 


. reporter’s certificate 

Certified to be the official transcript of the proceedings 
indicated. 

[s] Robert I. Thiel, 

Robert I. Thiel, Official Reporter , 

United States District Court for 

the District of Columbia. 
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